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POWERS OF TRIAL JUDGES 

eedure. The entire body of penal law and procedure in Connecticut is 
embodied in eighty pages of only 453 sections. Connecticut is to be con- 
gratulated on this showing, and other states might well follow her ex- 
ample. J. W. G. 

A BILL TO LIMIT THE POWERS OF TRIAL JUDGES. 

There is a bill pending before the Pennsylvania legislature, now in 
session-, in regard to jury trials, which it is to be hoped will not be 
enacted. This bill provides that in any jury trial "the trial court, in 
charging the jury, shall limit its said charge to the law applicable to or 
controlling the issue joined, without any criticism or discussion of the 
testimony produced at said trial." 

The common law rule that the trial judge, in charging the jury, may 
comment on the evidence, may express an opinion as to the weight of the 
evidence, or any part of it, provided he does not give binding instructions 
and leaves the jury free to determine the questions of fact, has always 
prevailed in Pennsylvania. This is the present practice in England. 
Profs. Lawson and Keedy, in their report on "Criminal Procedure in 
England," in the January number of this Journal, say : "After coun- 
sel have addressed the jury the judge reviews the evidence in detail, and 
directs the jury as to the law governing the facts. In this summing 
up the judge generally expresses his opinion regarding the weight and 
importance of the evidence. This has always been regarded as a very 
important function of an English judge." This important judicial 
function has been preserved in the federal courts and in some of the 
state courts, although it has, unfortunately, been much limited or abol- 
ished in many of the states. It is certainly a valuable function and of 
great aid to the jury, especially in cases with complicated facts and 
much testimony. Our loose systems of pleading multiply subsidiary 
questions of fact in most cases and render necessary a large amount of 
evidence. The summary of the testimony by the trial judge and the 
directing of their attention to the salient points and as to where the 
weight of evidence lies are important elements of the trial by jury. In 
states where constitutional or statutory limitations have been placed 
on this power of the judges it is believed that experience has universally 
shown that such changes were unwise and detrimental. They are being 
severely criticized, especially of late, in all states where they exist. 

In Pennsylvania a long line of cases lay down the rule that it is 
the duty of the court to comment on the testimony and that it is not 
only the right of the court, but in some cases its duty, to express an 
opinion on the facts. In Commonwealth v. Orr, 138 Pa. 283, the 



THE DEFENSE OF INSANITY 

Supreme Court said: "We find in some instances the expression of a 
decided opinion upon the facts, but in no case was there an interference 
with the province of the jury. We have said in repeated instances that 
it is not error for a judge to express his opinion upon the facts if done 
fairly; nay, more, that it may be his duty to do so in some cases, 
provided he does not give a binding direction or interfere with the 
power of the jury." And in a murder case, Commonwealth v. Van 
Horn, 188 Pa. 164, the same court said: "That a trial judge should 
abstain -from comments on the testimony in such a case as this could 
not possibly be expected. It would be a violation of his plain duty if he 
did." 

This bill is an illustration of the way in which courts are rendered 
ineffective in administering justice by unwise statutory interference with 
details of pleading and practice. It is to be sincerely hoped that the 
bill will fail of passage and that the Pennsylvania courts will not be 
obliged to recede from the position they have taken as to the functions of 
the judge in trials. E. L. 

THE MELBER TRIAL AND THE DEFENSE OF INSANITY. 

The recent trial of Mrs. Melber at Albany, N. Y., for the murder 
of her only child by the administration of carbolic acid calls attention 
again to the subject of insanity as a defense in criminal trials. An 
attempt was made to prove the defendant insane, although the evidence 
offered for that purpose, according to the press accounts of the trial, 
was very slight. The jury returned a verdict of murder in the second 
degree and it is stated that the jurors subsequently said that they had 
agreed upon that verdict, not because they were free from all doubt as 
to the insanity of the defendant, but because it would not keep her from 
the insane asylum if she be really demented, but would operate to pre- 
vent her confinement in such an institution with the chances of a dis- 
charge later on insanity proceedings. 

A committee of the New York Bar Association has recommended a 
change in the law as to insanity as a defense to crime which is formu- 
lated as follows : 

"If upon the trial of any person accused of any offense it appears 
to the jury upon the evidence that such person did the act charged, but 
was at the time insane, so as not to be responsible for his actions, the 
jury shall return a special verdict, 'guilty, but insane,' and thereupon 
the court shall sentence such person to confinement in a state asylum 
for the criminal insane for such term as he would have had to serve in 
prison, but for the finding of insanity; and if upon the expiration of 

6 



